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STATEMENT OF QUESTIONS PRESENTED 


1. Where the contract for the sale of real estate calls for a 
purchase price in the amount of $235,000.00 payable $125,000.00 cash 
and a first trust to the seller in the amount of $110,000.00 but with the 
further stipulation that said trust will be subordinated to any "permanent 
loan" from a recognized lending institution, has the purchaser met the 
terms of said contract when he arranges for a "permanent loan" to be 


placed upon the property in favor of a recognized lending institution to 


be secured by a first deed of trust on the property in the amount of 
$100,000.00, which proceeds are treated as part of the $125,000.00 cash 
called for by terms of the contract? 


2. Did the placing of a "permanent loan" by the appellant as part 
of the down payment comply with the contract of purchase and meet the 
offer submitted by appellee Gallagher ? 


3. Was the first deed of trust of Jefferson Federal Savings and 
Loan Association synonymous with the provision as to the "permanent 
loan” set forth in the sales contracts after the required cash down pay- 


ment was deposited? 
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Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,980 


CHEVY CHASE SERVICES, INC., 
a corporation, 


A ppellant, 


ELIZABETH E. MARCERON, 
Executrix and Trustee, 
Estate of Mabel L. Marceron, deceased, et al., 


Appellees. 


Appeal from a Summary Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States District 
Court dismissing plaintiff's motion for summary judgment and granting 
defendants’ motion for summary judgment and dismissing plaintiff 's com- 


plaint and supplemental complaint. 
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This judgment was entered on the 19th day of December, 1961. 
Notice of appeal was filed on January 17, 1962. This Court has jurisdic- 
tion of this appeal based on 28 U.S.C., Section 1291. The jurisdiction of 
the Court below was based on 11 D.C. Code, Section 306. 


STATEMENT OF CASE 


The property in question, Lots 1 and 2 in Square 1666, in the District 
of Columbia, was leased originally to James E. Betts and Ernest A. 
Adams by Mabel C. Marceron, deceased, who assigned all of their right, 
title and interest in the leases to the appellant who has remained in 
continuous possession as tenant thereof (J.A. 15). Under the terms of 
the lease it provided that should the lessor receive an acceptable bona 
fide offer to sell the leased premises,then the lessees shall have the right 
to purchase said property at the same price and upon the same terms and 
conditions as constitutes the said acceptable bona fide offer, provided that 
the lessees make a deposit in the amount called for by said bona fide offer 
(J.A. 2). 


On June 23, 1961 Elizabeth E. and Wm. S. Marceron submitted by 
letter received 6/27/61 (J.A. 19-20), the appellant a proposed contract 
(J.A. 17-18) or offer to purchase said real property submitted in the name 
of appellee, Wm. A. Gallagher for the sum of $235,000.00 as follows: 
$125,000.00 cash and a first trust of $110,000.00 payable in monthly in- 
stallments of $750.00 per month, the balance to be paid at the end of the 
tenth year, said contract provided that 


"Tt is agreed that the said trust will be subordinated to any 
permanent or construction loan from a recognized lending 
institution.” (J.A. 18) 


The appellant exercised its option under said lease and on July 19, 1961 
submitted (J.A. 34-35) to appellees, Elizabeth E. and Wm. S. Marceron a 
contract to purchase the real property at the same price and terms as 
contained in the offer of appellee Gallagher (J.A. 21-22). 
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Eugene H. Lorenz, Esq., then attorney for appellees, Elizabeth E. 
and Wm. S. Marceron, advised these appellees and the appellant that ap- 
pellant's offer contained the same terms and conditions as the one sub- 
mitted by the appellee, Wm. A. Gallagher, and complied with the lease 
(J.A. 34-36). Appellant advised appellees Marceron that settlement had 
been set for July 25, 1961 at 9:00 o'clock A.M. by the District Title 
Insurance Co. and that they were ready to comply with the provisions set 
forth. The appellees failed and refused to attend the settlement. Ap- 
pellant availed itself of its contract right to subordinate the trust in favor 
of the seller to a "permanent loan" from a recognized lending institution 
in that he obtained a commitment from the Jefferson Federal Savings and 
Loan Association of this city where a "permanent loan" in the amount of 
$100,000.00, the proceeds of which were to be turned over to appellees 
Marceron at the settlement, and, in addition deposited the sum of $25,000.00 
and executed the promissory note and deed of trust in favor of appellees 
Marceron in the amount of $110,000.00. : 


It is therefore apparent that the appellant merely elected to arrange 
for permanent financing: of one hundred thousand dollars of the one 
hundred and twenty-five thousand dollars deposited to be financed with the 
Jefferson Federal Savings and Loan Association, a recognized lending 
institution, all in accordance with the provisions of appellant's contract 
which stated 

"It is agreed that the said trust will be subordinated to any 


permanent or construction loan from a recognized lending | 
institution". (J.A. 22). 


The appellees Marceron failed and refused to perform the contract on 
their part and conveyed to appellee Gallagher, who in turn through interven- 
ing conveyances passed title to appellee Satelite, Inc. The aforesaid parties 
had notice of the option and rights of appellant in said land and premises 
(J.A. 9). 


A complaint for specific performance of option to purchase real 
estate (J.A. 1-4) and supplemental complaint (J.A. 7-9) was filed by the 
appellant and answers were filed by the various appellees (J.A. 9). The 
matter came to the attention of the U.S. District Court for the District of 
Columbia by both the appellant and appellees filing motions for summary 
judgment (J.A. 10, 33). The motions were heard before Honorable 
Alexander Holtzoff, Judge of the Court,and his decision dismissed the ap- 
pellant's motion for summary judgment and granted appellees' motion for 
summary judgment and dismissed appellant's complaint and supplemental 
complaint (J.A. 37-38). 


STATEMENT OF POINTS 


1. The Trial Court erred in denying the plaintiff's motion for sum- 
mary judgment and granting the defendant's motion (J.A. 38). 


2. The contract executed by appellee William A. Gallagher is 
identical with the contract tendered by the appellant (J.A. 17-18, 21-22). 


3. The amount of money deposited with the District Title Insurance 
Co. by the appellant met the conditions of the contracts submitted by both 
the appellant and appellee Gallagher. 


4. The "permanent loan" made by the appellant and used as cash 
payment at the settlement complied with the offers made and subordinated 
the trust. 


5. That the first trust to be committed by the Jefferson Federal 
Savings and Loan Association was synonymous with the "permanent loan" 
after the required cash down payment was deposited. 


6. Both the appellant and appellee Gallagher had the right to place 
a "permanent loan” to subordinate the other trust without any limitation 
as to the time when this could be done and the appellant exercised its 
right at the settlement. 
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7. The election to obtain a "permanent loan" was a right according to 
the contracts that both the appellant and appellee Gallagher had and not a 
decision to be made by the appellees Elizabeth E. and Wm. S. Marceron. 


SUMMARY OF ARGUMENT 


The lease that the appellant has with appellees Marceron contains 
a provision that appellant could purchase the property if it met the ac- 
ceptable bona fide offer submitted by a prospective purchaser (J.A. 2). 


Appellee Gallagher submitted an offer of $235,000.00 for said prop- 
erty consisting of $125,000.00 cash and a first trust of $110,000.00 and 
containing a clause that | 


"2. It is agreed that the said trust will be subordinated to any 
permanent or construction loan from a recognized lending —--- 
institution". (J.A. 17-18). ! 


The appellant elected to exercise its option to purchase the property and 
submitted an identical contract as the one submitted by appellee Gallagher 
(J.A. 21-22). 


The appellant, desiring to have its financing completed at the time of 
purchase, arranged for permanent financing (a “permanent loan") with the 
Jefferson Federal Savings and Loan Association, a recognized lending 
institution (J.A. 34, 23-25). The appellee Gallagher would have had the 


same right of election at the time of settlement. 


By usage and common acceptance in real estate transactions in the 
District of Columbia a "permanent loan" as far as Building and Loan As- 
sociations is a loan which requires that the entire amount of the loan will 
be paid back in equal installments, including principal and interest, within 
a specified time, e.g., a hundred thousand dollar loan paid back in 20 
years in equal monthly installments of $716.45, the same as submitted by 
the appellant. While a "permanent loan" obtained through national banks 
under the National Banking Act could be a loan due within a specified date, 
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e.g., on or before 1 year, 3 years, 5 years, 20 years, etc. with interest 
payments periodically as long as no construction is involved. The loans 


can be made at any time. 


The appellant complied entirely with its contract (J.A. 21-22) and 
the equivalent terms set out in appellee Gallagher's contract (J.A. 17-18). 
The $125,000.00 cash and deposit was met by a cash payment of $25,000.00 
and a "permanent loan" of $100,000.00 (cash) which subordinated the trust 
given to the appellees Marceron for $110,000.00 (J.A. 23-25). 


The appellees Marceron had no right to refuse the tender by the ap- 
pellant at the settlement or at any other time if they were willing to accept 
appellee Gallagher's proffer, which they were, and did. Therefore, the prop- 
erty should have been conveyed to the appellant. 


The Court erred in denying appellant's motion for summary judg- 
ment and granting the appellees’ motion and in view of the undisputed facts 
that appellant performed according. to the terms of his contract with ap- 
pellees Marceron, which terms were identical with the competing offer. 
Furthermore, the Court erred in granting appellees' motion for summary 
judgment because the issues of fact were necessarily involved before the 
Court could determine that the wording of paragraph 2, page 2 (J.A. 18) 
of said contract was to be given some meaning in the contemplation of the 


parties other than its natural and literal meaning. 


ARGUMENT 


Under the terms of appellant's leases with appellees Marceron each 
of them contained a covenant giving the appellant an option to purchase 
said real estate in the event the lessor obtained a bona fide offer from any 


prospective purchaser in the words and figures as follows (J.A. 2): 


"It is further understood and agreed that should the 
Lessor receive an acceptable bona fide offer to sell 
the premises leased herein and the adjoining Lot 2, 
Square 1666 the Lessees shall have the right to 
purchase the said property at the same price and 
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upon the same terms and conditions as constitutes 
the said acceptable bona fide offer, provided that the 
Lessees make a deposit in the amount called for by 
said bona fide offer and sign a contract of purchase | 
with the Lessor within thirty (30) days after receiv- 
ing written notice of the receipt by the Lessor of 
such acceptable bona fide offer, settlement to be had 
at the time provided for in said bona fide offer." 

The appellees Marceron on June 27, 1961 advised the appellant that 
they had received a bona fide offer to sell mid land and premises for the 
sum of $235,000.00 with a cash payment of $125,000.00 and a first trust 
for $110,000.00 payable in installments of $750.00 per month and unpaid 
balance due and payable 10 years from date of execution (J.A. 19, 17-18). 
The appellant within the time fixed in said lease advised the appellees 
Marceron that it would exercise its rights as provided in said leases to 
purchase said land and premises on said terms and on, to wit, the 19th 
day of July, 1961 submitted to appellees Marceron a written contract 
(J.A. 21-22, 34-35) and deposited with the District Title Insurance Co. 
the sum of $125,000.00 in cash and a trust for $110,000.00 as provided in 


said contract. 


The sales contract submitted by appellee Gallagher contained a 


clause 


"2. It is agreed that the said trust will be subordinated to: 
any permanent or construction loan from a recognized 
lending institution.” (J.A. 18). 


and the same clause was contained in the sales contract submitted by the 
appellant (J.A. 22). 


The appellant,desiring to have its financing completed at the time of 
purchase, relied on the said clause and arranged for permanent financing 
(a “permanent loan") with the Jefferson Federal Savings and Loan Associa- 
tion, a recognized lending institution, by subordinating the said trust. To 
subordinate is defined by Webster as '"l. Placed in a lower order, class 
or rank; occupying a lower position in a descending scale, 2. Inferior in 
order, in nature, in dignity, in power, importance, etc." 
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If the appellees contend that the clause was ambiguous it was of 
their own choosing. The appellees Marceron submitted the offer to the 
appellant as the contract they had agreed to accept from appellee Gallagher. 


It was of their own making. The law is well settled that in case of an 


ambiguity in a contract the construction most favorable to the tenant will 
prevail. This Court (United States Court of Appeals for the District of 
Columbia Circuit) in the case of Nicolople v. Love, 39 App. D.C. 343, said: 


‘In the case at bar plaintiff prepared the lease, and 
though the language used in reserving to him the 
right to terminate the lease for the purpose of re- 
building is somewhat ambiguous, it will most 
reasonably admit of the interpretation we have 
given it, especially in the light of the rule that 
where a contract will admit of two constructions, 
either of which is reasonable, the one most 
favorable to the grantee must be adopted, on the 
principle that a man's grant shall be construed 
most strongly against himself". 

By usage and common acceptance in real estate transactions in the 
District of Columbia a "permanent loan" as far as Building and Loan As- 
sociations is a loan which requires that the entire amount of the loan will 
be paid back in equal installments including principal and interest within 
a specified time, e.g., a hundred thousand dollar loan paid back in 20 years 
in equal monthly installments of $716.45, the same as submitted by the 
appellant. While a "permanent loan" obtained through national banks under 
the National Banking Act could be a loan due within a specified date, e.g., 
on or before 1 year, 3 years, 5 years, 20 years, etc. with interest pay- 
ments periodically as long as no construction is involved. The loans can 


be made at any time. 


As stated before,the appellant arranged for a "permanent loan’; the 
same right appellee would have had at the time of settlement if he chose. 
The appellant, however, has an established business on the premises and 
had no need for further financing. The appellant complied entirely with 
its contract and the identical terms set out in appellee Gallagher's contrac: 
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The $125,000.00 was met by a cash payment of $25,000.00 and a "perma- 
nent loan" of $100,000.00 which subordinated the trust given the apeellees 
Marceron for $110,000.00. 


The point of whether the financing by appellee Gallagher at the time 
of settlement was to the advantage of the appellees Marceron should not 
be considered as they are bound by the terms and clauses of the sales 
contract submitted by appellee Gallagher and met by the appellant. 


The clause regarding a "permanent loan" subordinating the trust 
should be construed strictly against appellees Marceron. There was no 
definition in the contract of how the "permanent loan" should be used or 
when it could be applied for. The appellee Gallagher had the same right and 
could have at the time of settlementelected then to subordinate the trust and 
place a "permanent loan" as the down payment. The fact that he did not 
should not be used against the appellant as the right existed then ‘and still 
exists for the appellee Gallagher and now the appellee Satelite, Inc. to 
make a permanent loan and subordinate the trust. | 


The appellees Marceron had no right to refuse the tender by the ap- 
pellant at the settlement or at any other time if they were willing to accept 
appellee Gallagher's proffer, which they were and did. 


Therefore, the appellees Marceron should have accepted the appel- 
lant's tender and should have conveyed the property in question to them. 


CONCLUSION 


The Court should have granted appellant's motion for summary judg- 


ment. 


The "permanent loan"' was synonymous with the first deed of trust 
to be placed on the property committed by the Jefferson Federal Savings 
and Loan Association providing the required cash down payment on the 


property. 
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The terms offered by the appellant were as advantageous to the ap- 


pellees and were substantially equivalent to those offered by appellee 


Gallagher according to the conditions and terms set forth in the sales 


contract. 


Judge Holtzoff in his oral opinion and decision (J.A. 37-38) at no 
time considered the clause relative to "permanent loan" or subordination 


of the trust which is the crux of the entire case. 


The Court erred in denying appellant's motion for summary judg- 
ment and granting the appellees' motion and in view of the undisputed facts 
that appellant performed according to the terms of his contract with ap- 
pellees Marceron, which terms were identical with the competing offer. 
Furthermore, the Court erred in granting appellees’ motion for summary 
judgment because the issues of fact were necessarily involved before the 
Court could determine that the wording of paragraph 2, page 2 (J.A. 18) of 
said contract was to be given some meaning in the contemplation of the 
parties other than its natural and literal meaning. 


Wherefore, for the reasons advanced the appellant respectfully re- 
quests that the order of the Trial Court granting summary judgment and 
dismissing the appellant's complaint and supplemental complaint be set 
aside and the case be remanded with directions to the Trial Court to grant 


appellant's motion for summary judgment. 


Respectfully submitted, 


CYRIL S. LAWRENCE 


1034 Washington Building 
Washington 5, D. C. 


Attorney for appellant. 


Complaint for Specific Performance of Option to Purchase Real 
Estate, Filed July 25, 1961 ‘ 


Answer of Defendants Elizabeth E. Marceron and William S, 
Marceron, Executors and Trustees of the Es:ate of Mabel L. 
Marceron, Deceased, Filed August 14, 1961 

Supplemental Complaint, Filed October 27, 1961 


Answer of Defendants, William A. Gallagher and Satelite, Inc. to 
Supplemental Complaint, Filed November 9, 1961 
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Summary Judgment, Filed December 6, 1961 


Motion of Plaintiff for Summary Judgment, for Specific 
Performance, Damages and Other Relief, Filed December 6, 1961 


Opposition to Plaintiff's Motion for Summary Judgment, for Specific 
Performance, Damages, etc., Filed December 15, 1961 


Plaintiff’s Exhibit A 
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Plaintiff's Exhibit C 


Oral Opinion of the Court - Transcript of Proceedings - Dec. 15, 1961 


Summary Judgment Dismissing Plaintiff's Complaint and Sa, wean 
Complaint, Filed December 19, 1961 ‘ : 


Notice of Appeal, Filed January 17, 1962 


JOINT APPENDIX 
[ Filed July 25, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Chevy Chase Services, Inc. 
a corporation 
5103 Wisconsin Avenue, N.W. 
Washington, D.C., 
Plaintiff 
v. 


) 

) 

) 

) 

) 

Civil Action No. 2396-61 

Elizabeth E, Marceron, ) 

Executrix and Trustee ) 

Estate of Mabel L. Marceron, ) 

deceased, ) 

3201 Wisconsin Avenue, N.W. ) 
) 
) 
) 
) 
) 
) 
) 
) 


Washington, D.C. 


William S. Marceron, 

Executor and Trustee, 

Estate of Mabel L. Marceron, 

deceased, 

5401 Wehawken Road 

Glen Echo Heights, Md. 
Defendants 


COMPLAINT FOR SPECIFIC PERFORMANCE 
OF OPTION TO PURCHASE REAL ESTATE 


1. The plaintiff, Chevy Chase Services, Inc., is a corporation, 
duly organized, and existing under and by virtue of the laws of the 


State of Delaware, and doing business in the District of Columbia, and 


brings this suit for specific performance to require the defendants to 
convey certain real estate, the value of which exceeds the sum of Two 
Hundred Thousand Dollars. 

2. The defendants, Elizabeth E. Marceron and William S. 
Marceron are citizens of the United States. Elizabeth E. Marceron is 
a resident of the District of Columbia and William A. Marceron is a 
resident of the State of Maryland, and are sued herein as the Executors 
and Trustees of the Estate of Mabel L. Marceron, deceased. 
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3. That heretofore, on to-wit, the 15th day of October, 1945, the 
said Mabel L. Marceron, deceased, was then and there the owner in fee 
simple of Lots 1 and 2 in Square 1666, improved by premises known as 
5103 Wisconsin Avenue, N.W., in the District of Columbia, and on the 
date aforesaid, leased the same to piaintiff's assignors for a period of 
ten (10) years. That said leases contained two ten (10) year options and 
plaintiff elected to exercise said option and is now and has been since 
said date in continuous possession of said demised premises. 

4. That the said Mabel L. Marceron departed this life, testate, on 
the 13th day of February, 1960 and defendants, Elizabeth E. Marceron 
and William S. Marceron, were appointed by this honorable Court 
executors and trustees of her estate. 

5. That the aforesaid leases and each of them, contained a convenant 
giving the plaintiff an option to purchase said real estate in the event the 
lessor obtained a bone fide offer from any prospective purchaser in the 
words and figures as follows: 

"Tt is further understood and agreed that should the Lessor receive 

an acceptable bona fide offer to sell the premises leased herein and 

the adjoining Lot 2, Square 1666 the Lessees shall have the right 

to purchase the said property at the same price and upon the - 

same terms and conditions as constitutes the said acceptable 

bona fide offer, provided that the Lessees make a deposit in the 

amount called for by said bona fide offer and sign a contract of 


purchase with the Lessor within thirty (30) days after receiving 


written notice of the receipt by the Lessor of such acceptable 

bona fide offer, settlement to be Ind at the time provided for in 

said bona fide offer. 

6. That heretofore, on to-wit, the 27th day of June, 1961, the 
defendants advised the plaintiff that they had received a bona fide offer 
to sell said land and premises for the sum of $235,000.00 with a cash 
payment of $125,000.00 and a trust for the balance. The plaintiff there- 
after, within the time fixed in said leases, advised the defendants 
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that it would exercise it's rights as provided in said leases to purchase 
said land and premises on said terms and on, to-wit, the 19th day of 
July, 1961, submitted to defendants a written contract and deposited 
with the District Title Company the sum of $125,000.00, cash. 

7. That the settlement date was fixed by the said title company 
at 9:00 o'clock A.M. on Tuesday, July 25, 1961. That plaintiff caused 
notice to that effect to be given to the defendants and also, that the 
plaintiff at the time and place specified would be present prepared to 
comply with it's obligations under said contract. Notwithstanding the 
same and in utter disregard of the plaintiff's rights, the defendants 
refused to convey said property to the plaintiff although the plaintiff 
tendered to the defendants the sum of $125,000.00 cash and a trust 
for the balance as provided for in said contract. | 

8. That it would be grossly unfair and highly inequitable if 
defendants be permitted to evade their plain duty as specified in said 
leases, especially since the plaintiff has spent considerable time and 


money in establishing it's business at the aforesaid real estate and 
has operated it through lean years, and now, when finally said business 
is on a profitable basis, be forced to vacate. | 
WHEREFORE, the premises considered, plaintiff demands 
judgment, as follows: 
1. For specific performance of the option to purchase the peat 


estate described in this complaint. 

2. For specific performance of the offer to purchase said 
property on the terms and conditions contained in contract submitted 
to defendants by the plaintiff on July 19, 1961. 

3. For damages in addition to specific performance in the 
amount of $5,000.00, including a reasonable attorney's fee. 
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4. And for such other and further relief as to this Court shall 
seem meet and the exigencies of the case may require. 
| CHEVY CHASE SERVICES, INC. 


By: /s/ James E. Betts 
President 


/s/ Samuel J. L'hommedieu 
Attorney for plaintiff 
x * * 


{ Affidavit and Jurat dated July 25, 1961] 


[ Filed August 14, 1961] 


ANSWER OF DEFENDANTS 
ELIZABETH E. MARCERON AND WILLIAM S. MARCERON 
EXECUTORS AND TRUSTEES OF THE 
ESTATE OF MABEL L, MARCERON, DECEASED 


FIRST DEFENSE 

The complaint fails to state a claim against the defendants upon 
which relief can be granted. 

SECOND DEFENSE 

1. The defendants admit the allegations contained in paragraphs 
1, 2, 3 and 4 of the complaint. 

2. The defendants admit the allegations contained in paragraph 5 
of the complaint but aver that the quotation contained therein is 
incomplete, that immediately following the said quotation from the 
referred to leases was the following provision: 

"Failure upon the part of the Lessees to avail themselves of 

this privilege shall constitute a waiver of the right contained 

in this paragraph provided the Lessor actually accepts the said 

acceptable bona fide offer and conveys the property to the person 

or persons making the said offer or his or their nominees." 
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3. The defendants admit the allegations of paragraph 6 of the 
complaint up to, but not including, the last allegation thereof. The 
defendants deny that the plaintiffs deposited with the District Title 
Company the sum of $125,000.00, cash. 

4. The defendants admit the allegations contained in ae 7 
of the complaint but deny that the plaintiffs tender to the defendants 
of the sum of $125,000.00 cash and a trust for the balance was as 
provided for in said contract which plaintiff was obliged to meet, in that 
the trust tendered by plaintiff to defendants was a second deed of trust, 
rather than a first deed of trust. 

5. The defendants deny the allegations contained in paragraph 8 
of the complaint. The sale of the said real estate did in no way inter- 
fere with the leasehold tenancy of the plaintiff. : 

THIRD DEFENSE 

The defendants for further defense hereto allege as follows: 

1. In August 1947, the lease referred to in paragraph 3 of 
plaintiff's complaint was assigned to plaintiff by Ernest A. Adams and 
James E. Betts. 

2. By the terms of said assignment, said assignors Ernest A. 
Adams and James E. Betts agreed to remain personally liable for the 


performance of all conditions, provisions and obligations under said 


lease. 

3. The said Ernest A. Adams and James E. Betts at no time 
material to this action ever agreed to the contract tendered by plaintiff 
nor did the said Ernest A. Adams and James E. Betts ever agree to 
become personally liable for the obligations, or any of them, to be 
undertaken by any deed of trust tendered by plaintiff or by any note to 
be secured thereby. | 

FOURTH DEFENSE 

For further defense hereto, defendants aver that the contract 
submitted and offered by plaintiff on July 19, 1961, failed to comply with 
or meet the terms and conditions of the bona fide offer submitted to 
them on June 27, 1961, and did further fail to comply with or meet the 
conditions set forth in the lease agreement of October 15, 1945. 
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FIFTH DEFENSE 

For further defense hereto, defendants aver that specific per- 
formance hereof as prayed by plaintiff's complaint may not be granted 
herein and has become moot, in that defendants were obliged, as 
plaintiff well knew, upon failure of plaintiff to meet the bona fide offer 
submitted, to thereupon complete performance of said other contract 
for purchase and sale of the property herein concerned to the offeror 
thereunder. Defendants, having complied therewith are no longer 
owners of the property herein involved, title thereto having been 
conveyed upon settlement to William A. Gallagher, the original offeror. 


/s/ Bugene H. Lorenz 
ek 


/s/ Harry L. Ryan, Jr. 
* kx 


[ Certificate of Service dated August 14, 1961] 


[Filed October 27, 1961] 


Chevy Chase Services, Inc., 
a corporation, 
Plaintiff 


Vv. 


Elizabeth E. Marceron, 
Executrix and Trustee, 
Estate of Mabel L. Marceron, 
deceased 

3201 Wisconsin Ave., N.W. 


William S. Marceron, 
Executor and Trustee, 

Estate of Mabel L. Marceron, 
deceased, 

5410 Wehawken Road 

Glen Echo Heights, Md. 


William A, Gallagher 
3040 Idaho Avenue, N.W. 


Eugene H. Lorenz, Trustee, 
Shoreham Building 


E. Spencer Fitzgerald, Trustee, 
1413 Eye Street, N.W. 
c/o The District Title Insurance Co. 


Charles E. Smith, Trustee, 
1717 Pennsylvania Avenue, N.W. 


Morris L. Kraft, Trustee, 
300 E Street, S.W. 


—Satelite, Inc., a corporation, 
2319 L Street, N.W. 
Defendants 


SUPPLEMENTAL COMPLAINT 

1. The plaintiff further says, that the defendants in an attempt 
to defeat plaintiff's rights as set out in the Complaint, heretofore filed 
herein, conveyed said real estate to one William A. Gallagher, who 
acted as a straw party for Satelite, Inc., a corporation. Said deed being 
recorded among the land records of the District of Columbia on July 27, 
1961 in Liber 11639 at folio 613, et seq., and, at the same time the 
said William A. Gallagher conveyed said land and premises to E. Spencer 
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) 
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) 
) 
) 
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) 
) 
) 
) 
) 
) 
) 
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Fitzgerald and Eugene H. Lorenz as trustees to secure the payment 


of the sum of $110,000.00 payable to the defendants, said deed being 
recorded among the land records on July 27, 1961 in Liber 11639 at 
folio 617 et seq. 

2. That said William A. Gallagher thereupon conveyed said land 
and premises to one Charles E. Smith and Morris L. Kraft as trustees; 
said deed being recorded among said land records in liber 11645 at 
folio 219 et seq. on August 13, 1961. That immediately thereafter the 
said Charles E. Smith and Morris L. Kraft as trustees conveyed said 
property to Satelite, Inc., a corporation; said deed being recorded among 
gaid land records in Liber 11645 at folio 222, et seq. on August 13, 1961. 

3. That prior to the time the aforesaid deeds were delivered, the 
aforesaid parties had notice of the rights of plaintiff in said land and 
premises, for they were fully advised of the plaintiff's option to purchase 
said land and premises and that plaintiff had exercised said option. 

4, That plaintiff is advised that since all of the aforesaid parties 
took title to said premises with notice of plaintiff's rights in the same, 


they can have no greater right than their grantors had and that in order 


for this honorable court to do full and complete justice, they, and each 
of them should be made parties defendant herein. 

5. Plaintiff now offers to pay the purchase price. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That the said William A. Gallagher, Charles E. Smith, 
Morris L. Kraft, Satelite, Inc., a corporation, E. Spencer Fitzgerald 
and Eugene H. Lorenz, and each of them, be made parties defendant 
herein and be required to answer the allegation of this Complaint. 

2. That the aforesaid deeds to each of said parties be set aside 
and cancelled. 

3. That E. Spencer Fitzgerald and Eugene H. Lorenz as trustees 
release of record the trust made by the said William A. Gallagher 
and that defendants Elizabeth E. Marceron and William S. Marceron as 
Trustees and Executors of the Estate of Mabel L. Marceron, deceased, 
be required to cancel the promissory note or notes secured by said 
trust. 
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4, That Satelite, Inc., be ordered to convey said real estate to the 
plaintiff. 
5. And for such other and further relief as to this Court shall 


seem meet and the exigencies of the case may require. 


/s/ Samuel J. L'Hommedieu 
2739 McKinley St., N.w. 
Attorney for plaintiff — 


[ Filed November 9, 1961] 


ANSWER OF DEFENDANTS, WILLIAM A. GALLAGHER 
AND SATELITE, INC. TO SUPPLEMENTAL COMPLAINT 


1. These defendants admit that in negotiating for the purchase of 
the real estate involved in this action that defendant, William A. Gallagher 
was acting at all times for and on behalf of defendant, Satelite, Inc., 
which fact was disclosed to and known by all parties concerned and which 
information was available to anyone upon inquiry. 

2. These defendants admit that all conveyances of record referred 
to in plaintiff's supplemental complaint were effected and are as alleged. 
3. These defendants admit that prior to consumation of their 

purchase of the land and premises herein involved they were aware of 
and had notice of plaintiff's options as contained in plaintiff's assigned 
leases and admit that if plaintiff had exercised its options in accordance 
with the terms and requirements thereof, the conveyance to them would 
have been invalid, but these defendants aver that plaintiff's tendered 
exercise of its options was not in accordance with the terms and 
conditions requisite, and that accordingly plaintiff's failure so to do 
effected a valid waiver of the options. 

4. Further answering plaintiff's supplemental complaint, these 
defendants hereby adopt for themselves the answer heretofore filed 
herein by defendants, Elizabeth E. Marceron and William S. Marceron. 

WHITEFORD, HART, CARMODY & WILSON 


By: /s/ Harry L. Ryan, Jr. 
Attorneys for Defendants, William A. 
[Certificate of Service] Gallagher, and Satelite, Inc. 
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[ Filed November 28, 1961] 


MOTION OF DEFENDANTS, ELIZABETH E. MARCERON, 

WILLIAM S. MARCERON, WILLIAM A. GALLAGHER AND 
SATELITE, INC., FOR SUMMARY JUDGMENT DISMISSING 
PLAINTIFF'S COMPLAINT AND SUPPLEMENTAL COMPLAINT 


Come now the defendants,Elizabeth E. Marceron, William S. 


Marceron, William A. Gallagher and Satelite, Inc., and move the court 
for a summary judgment dismissing plaintiff's complaint and 


supplemental complaint, and for grounds of this motion avers as 
follows. 
UNDISPUTED FACTS 

1. On, and prior to July 25, 1961, plaintiff herein was in 
possession of Lots 1 and 2, in Square 1666, improved by premises 5101 
and 5103 Wisconsin Avenue, Northwest, Washington, D.C. 

2. Such possession was as lessee under two separate lease 
agreements made October 15, 1945, by Mabel L. Marceron, now 
deceased, as lessor and owner, whose interests therein were succeeded 
by defendants Elizabeth E. Marceron, and William S. Marceron, as 
trustees under her will. 

3. Said lease agreements were originally made by the said 
Mabel L. Marceron as lessor aforesaid, to Ernest A. Adams and James 
E. Betts, as lessees, and lessees' interests therein were assigned to 
the plaintiff herein in writing on August 3, 1950, and said assignment 
by the lessees to plaintiff was accepted by Mabel L. Marceron on 
August 9, 1950, with the reservation that said assignment "in no wise 
shall release or discharge the said Ernest A. Adams and James E. 
Betts from any liabilities or obligations under said lease." 

4. Each of said leases contained the following provision: 

"#4 Should the Lessor receive a bona fide offer to sell 
the premises leased herein *** the Lessees shall have the right 
to purchase said property at the same price and upon the same 
terms and conditions as constitutes the said acceptable bona fide 
offer, provided that the Lessees make a deposit in the amount 


11. 


called for by said bona fide offer and sign a contract of purchase 
with the Lessor within thirty (30) days after receiving written 
notice of the receipt by the Lessor of such acceptable bona fide 
offer, settlement to be had at the time provided for in said bona 
fide offer. Failure upon the part of the Lessees to avail them- 
selves of this privilege shall constitute a waiver of the right 
- contained in this paragraph provided the Lessor actually accepts 
the acceptable bona fide offer and conveys the property to the 
person or persons making the said offer or his or their nominee. 
5. On June 24, 1961, defendant, William A. Gallagher, submitted 
an offer in writing to defendants Elizabeth E. Marceron and William S. 
Marceron to purchase the property herein concerned for $225,000.00. 


Defendants Marceron declined to accept the offer so tendered, and 
submitted a counter-offer of $235,000.00 which defendant, Gallagher 


accepted. 
6. The terms and conditions of the offer and acceptance were 


embodied in a written sales contract which provided as follows: 

Total price of property, $235,000.00 

The purchaser agrees to pay $125,000.00 cash at the date of 
conveyance, of which sum this deposit shall be a part. 

The purchaser is to give a first deed of trust secured on the 
premises of $110,000.00 bearing interest at 6% per annum, payable 
$750.00 per month including interest, with the entire balance of 
principal together with accrued interest being due and payee ‘within 
ten (10) years. 

Received from William A. Gallagher $125,000.00 to be applied 
as part payment of the purchase of Lots 1 and 2 in Square 1666. 

Entire deposit to be held by District Title Insurance Company 
until settlement hereunder is made. 


7, On June 27, 1961, District Title Insurance Company having 
received $125,000.00 for defendant Gallagher's contract, advised 
defendants Marceron as follows: 

“This is to acknowledge that we have received for, and 
in your behalf, one hundred twenty-five thousand ($125,000.00) 
in cash. 

"Said sum is the part payment provided for in the first 


paragraph of the sales contract dated June 22, 1961, wherein you 


agree to sell to William A. Gallagher, Lots 1 and 2 in Square 1666 
with improvements thereon known as 5101 and 5103 Wisconsin 
Avenue, N.W., Washington, D.C., for the price of Two Hundred and 
Thirty-five thousand ($235,000.00) dollars. iil 
8. On June 27, 1961, counsel for defendants, Marceron delivered 
to plaintiff a notice of the contract between defendants Marceron and 
defendant, Gallagher, accompanied by a photostatic copy of said 
contract. The notice among other things called attention to the contract, 
and stated; 
"it provides for a sales price of $235,000.00 and a part 
payment of $125,000.00 which has been placed with the District 
Title Insurance Company.***" 
9. On July 17, 1961, plaintiff submitted to defendants Marceron 
a written offer to purchase the property which recited as follows: 
"Received from Chevy Chase Services, Inc., a deposit of 
One hundred Twenty-five Thousand dollars ($125,000.00) to be 
applied as part payment of the purchase of Lots 1 and 2, in 
Square 1666, etc. 
"Total price of property, $235,000.00 
‘The purchaser agrees to pay One hundred and Twenty-five 
Thousand ($125,000.00) dollars cash at the date of conveyance of 
which sum this deposit shall be a part. 
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"The purchaser is to give a first deed of trust secured on 
the premises of One hundred ten thousand ($110,000.00) dollars, 
payable $750.00 per month including interest, any unpaid balance 
to be due and payable ten (10) years after date of execution. 

"Entire deposit to be held by District Title Insurance 
Company until settlement hereunder is made." 

10. Plaintiff's offer referred to in the preceding tacerraph was 
signed by plaintiff's president and attested by its secretary. It was 
neither signed nor endorsed personally by either Ernest A. Adams or 
James E. Betts. It was never signed by either of defendants, Marceron. 

11. On July 19, 1961, plaintiff through its attorney, deposited with 
District Title Insurance Company a treasurer's check of American 
Security and Trust Company for $25,000.00 payable to the order of the 
title company and a further check of Jefferson Federal Savings & Loan 


Association for $100,000.00 payable to said title company. Said checks 
were accompanied by a letter from plaintiff's attorney stating that the 


check for $25,000.00 represented deposit on account of plaintiff's 
proferred purchase, and that the check for $100,000.00 of the savings 
and loan association represented a loan approved on the property to be 
applied on account of the purchase price thereof. 

12. Attached to the $100,000.00 check was a notation by the savings 
and loan association that it represented a first trust loan to Chevy 
Chase Services, Inc., secured on Lots 1 and 2, in Square 1666. 

13. Accompanying said check were instructions from the savings 
and loan association that the said check for $100,000.00 was to be used 
only as incident to a valid first trust loan to be secured by a first 
deed of trust to be made by Chevy Chase Services, Inc., and secured 
upon the property herein. To be deducted from the check were charges 
and adjustments due the savings and loan association of $1,255.74. 

14, Plaintiff instructed the District Title Insurance Company to 
prepare a further deed of trust to secure defendants Marceron, the 
same to be for $110,000.00, bearing interest at 6% per annum, payable 
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$750.00 per month and with the entire unpaid balance of principal and 
interest being due and payable ten (10) years from date of execution. 

15. On July 21, 1961, counsel for defendants Marceron notified 
plaintiff's attorney that plaintiff's offer did not meet the terms and 
conditions of the offer of defendant Gallagher. 

16. Plaintiff at no time thereafter modified or amended its offer 
in any way but scheduled an appointment for settlement at the title 
company at 9:00 o'clock, a.m., July 25, 1961, and thereat tendered for 
defendants Marceron, $125,000.00 cash comprised of $25,000.00 from 
the American Security and Trust Company check, and $100,000.00 
proceeds from the first trust loan committed by Jefferson Federal 
Savings & Loan Association, and a second deed of trust note for 
$110,000.00 secured upon the property herein involved. Defendants 
Marceron did not appear or complete settlement, relying upon their 
letter of July 21, 1961, referred to above. 

17. Thereafter defendant Gallagher tendered settlement upon his 
contract of purchase which tender defendants Marceron accepted, and 
pursuant to which the District Title Insurance Company turned over to 
said defendants the $125,000.00 which it had held since June 27, 1961, 
as part payment provided in cash by defendant Gallagher, and pursuant 
further to which said defendant Gallagher executed and delivered to 
defendants Marceron his first trust note secured upon the property herein. 

18. Thereafter by intervening conveyances and with no further 
sales of said property, title was passed to defendant Satelite, Inc., 
where said title is still vested. 

LEGAL POSITION 


1. No genuine dispute exists as to any material fact necessary 


for a complete determination of this cause. 

2. It is clear beyond all question that the only offer submitted by 
plaintiff to the defendants Marceron herein was not upon the same terms 
and conditions as the offer submitted by defendant Gallagher, nor did 
plaintiff at any time make a deposit in the amount called for and 
provided by defendant Gallagher's offer. 
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3. Having failed to comply with the terms and conditions of the 
options upon which it relies, plaintiff may not recover herein and its 
complaint should be dismissed as to all defendants. 

WHITEFORD, HART, CARMODY & WILSON. 


By: /s/ Harry L. Ryan, Jr., 
Attorneys for Defendants, Elizabeth E. 
Marceron, William S. Marceron, 
William A. Gallagher and Satelite,Inc. 


DEFENDANT'S EXHIBIT "B" * 
Assignment of Lease: 

We, Ernest A. Adams and James E. Betts, of the District of 
Columbia, the lessees named in the foregoing lease from Mable L. 
Marceron, dated October 15, 1945, in re Lot 2 in Square 1666, in 
consideration of $1.00 and other valuable considerations and of the 
convenants hereinafter contained, do hereby assign, transfer and set 
over to Chevy Chase Services, Inc., the said lease, the premises hereby 
demised and all right, title and interest in and under the same, and 
Chevy Chase Services, Inc., the said assignee, in consideration of the 
foregoing assignment, hereby convenants with the said assignor that 
it will pay the rent which may hereafter become due according to the 
terms of said lease and perform all the convenants and stipulations in 
said lease which are to be performed by the lessee. 

IN WITNESS WHEREOF we have hereunto set our hands and seal 
this 3rd day of August, 1950. | 
/s/ Ernest A. Adams SEAL 
/s/ James E, Betts SEAL 


Assignee ( /s/ James E. Betts, Pres. SEAL’ 
Chevy Chase Services, Inc. 


Assignor 


* Defendants' Exhibit A identical to Exhibit B except that it refers 
to Lot 1 in the same square. 


Acceptance of Assignment: 

I, Mabel L. Marceron, the lessor named in the foregoing lease, 
hereby assent to the above-written assignment thereof, and accept 
the above assignee, Chevy Chase Services, Inc., as lessee under the 
terms of said lease; said assignment, however, in no wise shall release 


or discharge the said Ernest A. Adams and James E, Betts from any 


liabilities or obligations under said lease. 
IN WITNESS WHEREOF, I have hereunto set my hand and seal 
this 9th day of August, 1950. 


/s/ Mable L. Marceron 
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DEFENDANTS' EXHIBIT "'D" 


EUGENE H. LORENZ 
Certified Public Accountant and Attorney at Law 
SHOREHAM BUILDING 
Washington, D.C. 


June 23, 1961 


Chevy Chase Funeral Services, Inc. 
5103 Wisconsin Avenue, N.W. 
Washington, D.C. 


Gentlemen: 

As attorney for the executors and trustees of the estate of 
Mabel L. Marceron, deceased, and in their behalf, I hereby give you 
notice that they have received an acceptable bona fide offer to sell 
Lots 1 and 2 in Square 1666 in the District of Columbia with improve- 
ments thereon known as 5101-5103 Wisconsin Avenue, N.W. 

This notice is given to you in conformity with provisions therefor 
contained in the two leases to said property under which you are 
leasing them. 


Said executors and trustees have accepted the aforesaid offer 


subject to the provisions of the aforesaid two leases. 
A photo-static copy of the sales contract is submitted herewith. 
Among other things it provides for a sales price of $235,000.00 and 
a part payment of $125,000.00 which has been placed with the District 
Title Insurance Co. It is dated June 22, 1961 and signed by Wm. A. 
Gallagher and the aforesaid executors and trustees. 
cons Bere W Lorenz 
RECEIVED, the original of the above letter and the photo-static copy 
of the sales contract referred to therein. : 
CHEVY CHASE FUNERAL SERVICES, 


By: /s/ James E. Betts, Pres. 
Dated: 6/27/61 
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e sale and to make payment thereof to the sald agent.” Entire deposit to be held by 


Se acaeeteatenee nineteen Dee eS eR Rte ees until) settlement nereunder Is made. 
+ fk, {Name of Broker) 


fe 
Lipa" ‘this contract mutually agree ay It shall be binding upon their respective heirs, executors, administrators or assigns. 


the seller contains the final and entire agreement between the parties hereto 
tements or representations, oral or written, not herein contained. 


a qr ,syaepueyod 
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DEFENDANT'S EXHIBIT "F" 
July 19, 1961 


District Title Insurance Company 
1413 Eye Street, N. W. 
Washington 5, D.C. 


Gentlemen: 

Iam handing you in behalf of Chevy Chase Services, Inc. a ‘trea- 
surers check of American Security and Trust Company to your order in 
the sum of $25,000.00, representing deposit on account of the purchase 
of Lots 1 and 2 in Square 1666 by Chevy Chase Services, Inc. in exer- 
cise of option to purchase of existing leases. 

I am also handing you in behalf of Chevy Chase Services, Inc. 

a check of Jefferson Federal Savings and Loan Association to your order 
in the sum of $100,000.00 representing loan approved on the property to 
be applied on account of the purchase price thereof. 

The proceeds of these checks are to be used by you under terms 
of Contract of Purchase to be signed by the sellers, but in the event the 
contract is not so signed, I reserve the right to withdraw the funds. 

Very truly yours, | 
/s/ S.J. L'Hommedieu 


Attached check is in settlement of account as stated below. Please 
detach before depositing. T1577 


Description Net Amount 
Re: Case No. 425104 - 1st trust loan to Chevy Chase 
Services, Inc., secured on Lots 1 & 2 in Square 


1666, improved by premises 5101-5103 Wisconsin | 
Avenue, N. W. 


$100,000.00 


JEFFERSON FEDERAL SAVINGS & LOAN ASSOCIATION 
SEVENTEENTH & K STREETS, N. W. 
WASHINGTON 6,D.C. 


Savings insured up to $10,000.00 Direct Reduction Home Mortgage Loans 
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DEFENDANT'S EXHIBIT '"'G" 


JEFFERSON FEDERAL SAVINGS 
& LOAN ASSOCIATION 
SEVENTEENTH & K STREETS, N. W. 
WASHINGTON 6,D.C. 


July 19, 1961 


District Title Insurance Company Re: Settlement of Case No. 425104 
1413 Eye Street, N. W. 1st trust loan to Chevy Chase 
Washington, D.C. Services, Inc. 

Lots 1 & 2 in Square 1666 
Gentlemen: 5101-5103 Wisconsin Avenue, N.W. 


In the settlement of the above captioned case, kindly have the en- 
closed Deed of Trust and Note executed by the maker (S) of this loan and 
have their signature(s) to all papers witnessed and note identified by the 
notary public taking the acknowledgements. You are to record said 
Trust and the executed Note is to be returned to this office in conformity 
with the following instructions. 

This is a 6% interest rate loan, payable $716.45 per month com- 
mencing August 1, 1961, and is to be made subject to said Trust being 
a valid first lien of record, all taxes paid to date and your Company 
reporting the Title to the property good according to the record in fee 
simple in Chevy Chase Services, Inc., Incorporated under the laws of the 
State of Delaware. 

Kindly notify this office when you are prepared to issue the executed 
Note, in exchange therefore we shall immediately issue you our net check 


in the amount of $* payable to your order, which you are to use to 


complete settlement. The maker(s) are to sign the enclosed signature 
card No. 12247 which authorizes us to deduct the charges itemized below 
from the proceeds of the loan of $100,000.00. 
1. Premium on $40,000.00 fire & extended Coverage 
Insurance policy for three (3) years $ 962.40 
2. Adjustment of accrued interest from date of 
settlement through last date of this month 
3. Fee for preparation of Deed of Trust and Note 10.00 
4. Appraisal fee 
Total Deductions $1,255.74 
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Settlement of this case will be held at your office on Wednesday, 
July 19, 1961. | 

Upon completion of this settlement , kindly forward to this office 
said Note, tax certificate, membership signature card, copy of your 
settlement statement and the Certificate of Title or Title Policy, when 
same is written up. 

Further detailed instructions, if any, will be stated below. 

Yours very truly, | 


/s/ Lucian H. Vandoren, Jr. 
Secretary 


Kindly see that the borrowers receive the enclosed passbook and 
statement regarding the date the first payment is due on their loan 
account No. 12247. 

* We are enclosing our check in the amount of $100,000.00, and 


request that you send us your check in the sum of $1 255.74, representing 
our above referred to charges. Settlement is not to take place on any 
basis other than the purchasers paying $25,000.00 cash down payment, 
based on a selling price of $235,000.00. 


DEFENDANT'S EXHIBIT "H" 


EUGENE H. LORENZ 
ATTORNEY AT LAW 
SHOREHAM BUILDING 
WASHINGTON 5, D.C. 


Metropolitan 8-3852 July 21, 1961 


Samuel J. L'Hommedieu, Esq. 
2739 McKinley Street, N. W. 
Washington, D.C. 


Dear Mr. L'Hommedieu: 

During our telephone conversation this morning which related to 
the proposed purchase by Chevy Chase Services, Inc. from the trustees 
of the estate of Mabel L. Marceron, deceased, of Lots 1 and 2 in Square 


1666 improved by premises 5101-5103 Wisconsin Avenue, N. W. you 
advised me, in answer to a question of mine, that the $100,000.00 check 


deposited with the District Title Insurance Co. represented a loan on 
the aforesaid Lots 1 and 2 for which a first trust on said lots would be 
given at the time of the settlement of the proposed purchase. (A check 


for $25,000.00 was also deposited. I do not know the source of those funds.) 

I immediately informed you that such procedure was unacceptable 
to the trustees. 

The aforesaid trustees are the lessors and Chevy Chase Services, 
Inc. is the lessee of said Lots 1 and 2. 

The following is a quotation from the lease of Lot 1. The lease of 
Lot 2 is identical with the exception that it refers to the adjoining lot 
as being 1 and is paragraph 23. thereof. 

"20. It is further understood and agreed that should the Lessor 
receive an acceptable bona fide offer to sell the premises leased herein 
and the adjoining Lot 2, Square 1666 the Lessees shall have the right to 
purchase the said property at the same price and upon the same terms 
and conditions as constitutes the said acceptable bona fide offer, pro- 
vided that the Lessees make a deposit in the amount called for by said 
bona fide offer and sign a contract of purchase with the Lessor within 
thirty (30) days after receiving written notice of the receipt by the Lessor 
of such acceptable bona fide offer. settlement to be had at the time por- 
vided for in said bona fide offer. Failure upon the part of the Lessees 
to avail themselves of this privilege shall constitute a waiver of the right 
contained in this paragraph provided the Lessor actually accepts the 
said acceptable bona fide offer and conveys the property to the person 
or persons making the said offer or his or their nominee." 

The terms and conditions of the acceptable bona fide offer, which 
for convenience I will hereinafter refer to as "the first offer", included 
the receipt of $125,000.00 in cash by the Title Companies from Wm. A. 
Gallagher in behalf of the trustees. A copy of the letter of the Title 
Companies to the Trustees dated June 27, 1961 is attached hereto. 
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Instead of the cash being paid directly to the Trustees it was paid 
to the Title Companies as the agents of the Trustees. It was cash. It 
was designated as the part payment provided for in the first paragraph 
of the sales contract. By signing the ‘said sales contract the trustees 
acknowledged the receipt of the $125, 000.00 in cash. 

Chevy Chase Services, Inc. has not met this condition of the first 
offer. Instead it has made an entirely different offer. 

Chevy Chase Services Inc. has failed to deposit $125,000.00 in 
actual cash with the Title Companies in behalf of the trustees asa part 
payment of the purchase price. Of the $125,000.00 placed with the Title 
Companies $100,000.00 represents a proposed loan from the Jefferson 
Federal Savings and Loan Assn. This money will not be available to be 
applied as a part payment of the purchase price until, and if, a first trust 
on the said lots 1 and 2 is given to Jefferson for it. 

The first offer provides that the purchaser is to give to the seller 
a first deed of trust secured by said lots of $110,000.00. On the face of 
the offer from Chevy Chase Services, Inc. a similar provision is made. 

On the back of both offers the following agreement is stated: 
"2. It is agreed that the said trust will be subordinated to 
any permanent or construction loan from a recognized 
lending institution." 

The intent of the first offer and its acceptance was that if and 
when improvements were constructed on the property and a construction 
loan obtained the first trust given to the sellers would be subordinated 
to it. Such subordination would also be made to the permanent loan made 
in connection with such construction. 

The sellers agreed to this provision because they believed that the 


additional value to the lots resulting from such construction would repre- 


sent ample security. 

Chevy Chase Services, Inc. is attempting to entirely disregard 
the provision that a first deed of trust of $110,000.00 is to be given to 
the sellers. Instead, it apparently wants to give Jefferson a $100,000.00 
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first trust and the sellers a $10,000.00 first trust and a $100,000.00 
second trust. 

For the foregoing reasons the proposed offer of Chevy Chase 
Services, Inc. does not meet the terms and conditions of the first offer. 
Iam not saying that the said proposed offer does in other respects meet 
said terms and conditions. 

I write this letter as attorney for the executors and trustees of 
the estate of Mabel L.'Marceron, deceased, and am sending copies to those 
listed below. 

Yours very truly, 

/s/ Eugene H. Lorenz 
EHL/a 
cc: 


E. Spencer Fitzgerald, Vice Pres. 
The District Title Ins. Co. 
The Lawyers Title Ins. Co. 
The Washington Title Ins. Co. 


Harry L. Ryan, Jr., Esq. 
Mr. William S. Marceron 
Miss Elizabeth E. Marceron 


DEFENDANT'S EXHIBIT "I" — 


THE DISTRICT TITLE INSURANCE COMPANY 
THE LAWYERS TITLE INSURANCE COMPANY 
THE WASHINGTON TITLE INSURANCE COMPANY 


1413 EYE STREET, NORTHWEST 
WASHINGTON 5, D.C. 


NAtional 8-8885 June 27, 1961 


William S. Marceron and Re: Case 425104, 

Elizabeth E. Marceron, Trustees Lots 1 and 2 in Square 1666, 
under the Will of Mabel L. Premises Nos. 5101 and 5103 
Marceron, deceased. Wisconsin Ave., N. W. 


Dear Sir and Madam: 
This is to acknowledge that we have received for, and in your 
behalf, one hundred twenty-five thousand ($125,000) dollars in cash. 
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Said sum is the part payment provided for in the first paragraph 
of the sales contract dated June 22, 1961 wherein you agree to sell to 
William A. Gallagher, Lots 1 and 2 in Square 1666 with improvements 
thereon known as 5101 and 5103 Wisconsin Avenue, N. W., Washington, 
D.C., for the price of Two Hundred and Thirty five thousand ee 
Dollars. : 

In the event that Chevy Chase Services, Inc., t/a Chevy Chase 
Funeral Home, present tenant of said property, exercises its option to 
purchase the same under provisions of its leases, our Companies shall 
be released from any further obligation to you to hold and allocate the 


aforesaid sum of $125,000.00 as part payment on said contract ‘with 
William A. Gallagher and we shall then pay said sum to the party or 


parties entitled thereto. 
Very truly yours, 


The District Title Insurance 5 Coneany, 
The Lawyers Title Insurance Company, 
The Washington Title Insurance Company, 


By /s/ W. Oliver Donohoe. 
Vice President and Title Officer. 


DEFENDANT'S EXHIBIT "J" 


EUGENE H. LORENZ 
ATTORNEY AT LAW 

SHOREHAM BUILDING 
WASHINGTON 5, D. C. 


Metropolitan 8-3852 July 24, 1961 


Mr. W. Oliver Donohoe 

Vice President & Title Officer 
The District Title Insurance Co. 
1413 Eye Street, N. W. 
Washington 5,D.C. 


Dear Mr. Donohoe: 
I received a letter today from Samuel J. L'Hommedieu, Geu. 35 
advising me that the settlement of a proposed purchase by Chevy Chase 
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Services, Inc., of Lots 1 and 2 in Square 1666 from the Trustees of the 
Estate of Mabel L. Marceron, deceased, had been set with your company 
for 9:00 o'clock A. M. tomorrow morning. 

The said proposed offer to purchase does not meet the terms and 
conditions of an acceptable bona fide offer which the said trustees have 
previously received from Wm. A. Gallagher, and is not made in com- 
pliance with the provisions of the leases under which the Chevy Chase 
Services, Inc. is renting said properties. 

I refer you to the copy of my letter dated July 21, 1961 to Samuel 
J. L'Hommedieu, Esq. which I sent to you, and your related companies. 

The aforesaid Trustees will therefore not attend the proposed 
settlement tomorrow morning. 

Yours very truly, 
/s/ Eugene H. Lorenz 


EHL/a 

cc: Samuel J. L'Hommedieu, Esq. 
Mr. Wm. S. Marceron and 
Miss Elizabeth E. Marceron, Trustees 
Harry L. Ryan, Jr., Esq. 


DEFENDANT'S EXHIBIT "K" 
LAW OFFICES OF 


SAMUEL J. L'HOMMEDIEU 
520 WASHINGTON LOAN AND TRUST BUILDING 
WASHINGTON 4, D.C. 


Phone: NAtional 8-2065 July 25, 1961 


District Title Insurance Company 

1413 Eye Street, N. W., 

Washington 5,D.C. Case No. 425 104 
Att. Mr. Paroni 


Dear Mr. Paroni: 
In reference to the sum of $125,000 heretofore deposited with 


you for the purpose closing the purchase of Lot 1 and 2 in Square 1666, 
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I would like to advise, that since the sellers have failed to complete their 
part of the contract, that my client, Chevy Chase Services, Inc., desires 
that said funds be returned on Friday, July 28, 1961, as follows: 


$100,000 of said funds to Jefferson Federal Savings and Loan Association 
and $25,000 to Chevy Chase Services, Inc. 

If it is agreeable to you, Mr. James E. Schwab will rick iup the 
check of $100,000 payable to the Jefferson Federal Savings and Loan 
Association on Friday and deliver it tothem. The other check in the 


amount of $25,000 you may send to my client, or, if you desire, Mr. 
Betts will drop by and pick it up. 

Yours very truly, 

/s/ 8. J. L'Hommedieu 


We consent to the aforegoing. 
Chevy Chase Services, Inc., 


By, /s/ James E. Betts 
President 
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Defendant's Exhibit L 


Chis Beed of Crust 


' Made this gee day of f-? , in the year Nineteen hundred 
and Sixty-one + by and between WM. A. GALLAGHER, unmarried, party of 


the first part; end =. SPENCER FITZGERALD end Bi IGENE He ee 


et inp Caen OS AG Th a eee Rear ae am, me me ue ene 


Trustees, _perties of the second part. 


— ee —a a ee ee 


? 


the said party of the first part is er ere 
Baek E. Merceron,Trustees 


i: ‘ William S._Ma igSegr end , Elizab 
instly indelead WE3 a of | aBel plAtes 
ie taid OP? ¢ ° One canaed ana Ten Thousand 


Dollars ($110,000.00), WH ~~ - 
fr ceferred purchase money __ for which amount 6 nas made and 


delivered ae one certam ad a ened 


even date with these presents esents, numbered 1 of 1, payable to onder of said William S. Marcer 
“and Elizabeth 5. Marceron, Trustees under the Wild of Habel L. 


Merceron, deceased, OM ee eae ee 


with interest from date until paid, at the rate of 31x per centum pér ennam; 


seid principal and interest being due and payable in "ionthly instalments of |: 


Seven Hundred and Pifty Dollars (3750.00) (with the privitege of 
larger payments in any smount et any time) 

othe ZS NRE Re geese RT 

at 1961, and continuing thereafter until paid;except}’ 
however G t unpaid balance of. orineipal, if any, with accrued interes 
shell be due and peyeble ten years after date; Is 
cg adaapeceauatinnse: when so paid, to be applied first, to the the payment of the interest on the amount of 
then remaining unpaid, and the balance thereof credited to the principal. 

It 4s understood and agreec thet this deed of trust will be 
subordinated to any construction loan or permanent loan from a 
recognized lending institution, tn connection with ‘construction of - 
new. butleing on the hereinefter described property. 


[Points and Authorities in Opposition to Defendants’ 
Motion for Summary Judgment, filed Dec. 6, 1961] 
[Certificate of Service] 


[Filed Dec. 6, 1961] 
MOTION OF PLAINTIFF FOR SUMMARY JUDGMENT, FOR 
SPECIFIC PERFORMANCE , DAMAGES AND OTHER RELIEF 
Comes now the plaintiff by it's attorney, Samuel J. L'Hommedieu, 
and moves the court for a summary judgment for specific performance 


of a contract to purchase certain real estate, the cancellation of certain 


deeds in fee and in trust and for damages for that, 

1. The allegations of the Complaint and Supplemental Complaint 
are admitted by the Answers and exhibits filed herein. 

2. That each defendant before executing any of the deeds described 
in the Complaint and Supplemental Complaint had either actual or con- 
structive notice of plaintiff's vested rights to purchase the real estate 
described in the Complaint filed herein. 

3. That plaintiff has fully performed it's contract and complied 
with the terms of it's option, but that, notwithstanding the same the 
said defendants have failed and refused to convey said real estate to it. 

4. No genuine dispute exists as to any material fact necessary 
for a complete determination of this cause. | 


/s/ Samuel J. L'Hommedieu 
Attorney for plaintiff 
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[ Opposition to Plaintiff's Motion for Summary 


Judgment for Specific Performance , Damages, 
and Other Relief, Filed December 15, 1961. 


PLAINTIFF'S EXHIBIT A 
July 19th, 1961 


Eugene H. Lorenz, Esq., 
Shoreham Building 
Washington, D.C. 


Dear Mr. Lorenz: 

As attorney for Chevy Chase Services, Inc., the tenant under 
certain leases dated October 15, 1945 and made by Mabel L. Marceron, 
deceased, as the lessor and the Chevy Chase Services, Inc., assignee, 
as lessor, demising Lots 1 and 2 in Square 1666 in the District of Columbia 
for a period of ten years, with two ten year options, I do hereby notify 
you, as the attorney for the executors and trustees of the estate of 
Mable L. Marceron, deceased, that the Chevy Chase Services, Inc., 
does hereby elect to exercise it's right under said leases to purchase 
said demised premises at and for the sum of $235,000.00 upon the 
terms and conditions: provided in the contract of sale executed on June 22, 
1961 by William A. Gallagher, as the proposed purchaser and William 
S. Marceron and Elizabeth E. Marceron, Executors and Trustees of 
the Estate of Mabel L. Marceron, deceased, as the proposed sellers. 

In accordance with the provisions of said leases, the said Chevy 
Chase Services, Inc., has deposited with the District Title Company the 
sum of $125,000.00 toward the purchase of said property, Iam also 
enclosing herewith a sales contract in triplicate original, duly executed 
by the said Chevy Chase Services, Inc., containing the same terms and 
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conditions as the aforesaid contract dated June 22,1961, a copy of which 
you delivered to my client of June 27, 1961. 

Yours very truly, 

S. J. L'Hommedieu 


Chevy Chase Services, Inc., a corporation does hereby consent and 


ratify the aforegoing. 


Attest: Chevy Chase Services, Inc. 
By, Jas. E. Betts 
John J. Dugan (Corporate President 
Secretary Seal) 


Received the original of the above letter and said sales contract in 
triplicate original this 19th day of July, 1961. 


/s/ Eugene H. Lorenz 
Attorney for the Estate of Mabel L. 
Marceron, deceased. 


PLAINTIFF'S EXHIBIT B : 
July 21, 1961. 


Eugene H. Lorenz, Esq., 
Shoreham Building 
Washington, D.C. 


Dear Mr. Lorenz: 

Supplementing my letter of the 19th instant in reference to the 
contract of purchase which I delivered to you for the purchase of Lots 
1 and 2 in Square 1666 in the District of Columbia, on behalf of Chevy 
Chase Services, Inc., the present tenant, I have prepared another contract 
in duplicate original which I am enclosing herewith. This contract is 
identical with the previous one with the exception of the name to whom 
the property is to be conveyed. ; 

I have adopted your suggestion to show that the title is to be 
conveyed to the present tenant, Chevy Chase Services, Inc., instead of 
"as directed by purchaser". This expression was used for the simple 


reason that the other prospective purchaser used it in his contract, and 
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the leases under which my client holds, provided that it had an option to 
purchase said property on the same terms as contained in any offer 
received by your clients. 

The District Title Company has set this case for settlement at 
9:00 o'clock A.M., on Tuesday July 25,1961. My client will be present 
at that time, ready, willing and able, to comply with the provisions of 
said contract, and I trust that your clients will do the same. 
sata /s/ S.J. L'Hommedieu 


PLAINTIFF'S EXHIBIT C 
AFFIDAVIT 
DISTRICT OF COLUMBIA, to-wit: 

James E. Schwab, Jr., being first duly sworn on oath, deposes and 
says, that he is engaged in the real estate business in the District of 
Columbia with offices at 5522 Connecticut Avenue, N. W., and that on or 
about July 19, 1961, he in the company of Samuel J. L'Hommedieu, 
Attorney for Chevy Chase Services, Inc., by prearrangement met the 
defendants, Elizabeth E. Marceron and William S. Marceron and Eugene 
H. Lorenz, their attorney at his office, and submitted the contract for the 
purchase of Lot 1 and 2 in Square 1666, D'fts. Ex. E; that said contract 
contained the same terms and conditions as the previous one submitted 
by defendant, William A. Gallagher; that said attorney carefully examined 
said contract and then advised his clients that the same complied with 
the lease and met the offer submitted by Gallagher, and that they 
should sign it; he suggested, however, that he thought it would be better 
to amend it to take title in the name of the plaintiff, rather than have it 
provide for title to be taken "as directed by the purchaser"; that a 
new contract was then prepared, executed by the plaintiff, containing 
said provision and delivered to said defendants. 

/s/ James E. Schwab, Jr. 


[Jurat] 
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[ Filed Dec. 6, 1961] 
STATEMENT OF FACTS 
[ Attached to Motion of Plaintiff for Summary Judgment, for 
Specific Performance, Damages and Other Relief] 


1. On October 15, 1945, Mabel L. Marceron, deceased, as grantor, 
demised Lots 1 and 2 in Square 1666, in the District of Columbia to James 
E. Betts, now the president of plaintiff corporation, and one Ernest A. Adams, 
for a term of ten years with two ten year options to renew said lease. 

2. The said lessees on August 3rd, 1950, assigned all of their right, 
title and interest in and to said leases to the plaintiff, who has since 


remained in continuous and uninterrupted possession of said premises as 


the tenant thereof. 

3. That said leases provided that if the lessor shall receive a bona 
fide offer of purchase of said premises, the plaintiff shall have the right to 
purchase the said property at the same price and upon the same terms and 
conditions of said offer. 

4. Thereafter the lessees submitted to plaintiff an offer which they 
received for the purchase of said premises for the sum of $235,000.00, 
$125,000 cash, and a trust for $110,000.00, payable in monthly installments 
of $750.00 per month; the balance to be paid at the end of the tenth year. 

It was also stipulated in this offer as follows: 


"It is agreed that the said trust will be subordinated to any 
permanent or construction loan from a recognized lending 
institution." 


5. The plaintiff thereupon submitted contract offering to buy said 
property for the sum of $235,000.00, $125,000.00 cash, and a trust for 
$110,000.00, payable in the same manner and bearing the same interest. 

6. The defendants were notified of the time and place of the settle- 
ment but failed and refused to attend; the plaintiff did attend said settlement 
at the District Title Company and tendered to defendants the sum of 
$125,000.00 cash, and a trust in the amount of $110,000.00 bearing interest 
at 6 per centum per annum, payable in the amount of $750.00 per month, 
the balance thereof to be paid at the end of the tenth year, but that defend- 
ants refused to accept the same and convey said property to the plaintiff. 


7. The plaintiff, desiring to place it's financing on a permanent 
basis, elected to take advantage of the subordination clause and subordinate 
defendant's trust to one made by the Jefferson Federal Savings and Loan 
Association. 

It is respectfully submitted that on the aforegoing admitted facts 
judgment should be rendered for the plaintiff. 


/s/ Samuel J. L'Hommedieu 
Attorney for plaintiff 


[ Certificate of Service] 
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[Filed April 16, 1962] 
ORAL OPINION OF THE COURT 


Washington, D.C. 
December 15, 1961. 


The above-captioned cause came on for hearing of motion before 
the HONORABLE ALEXANDER HOLTZOFF, Judge, United States 
District Court for the District of Columbia. 

* * * * 
OPINION OF THE COURT 

THE COURT: The plaintiff was entitled to purchase 
this property, if it was willing to do so, on the same terms as were 
obtained by the defendants from an outside purchaser. The question, 
therefore, is whether the plaintiff was willing to enter into a binding 
commitment to purchase the property on the same terms as the defendants 
obtained from William A. Gallagher, to whom the property was eventually 
sold. 


The contract executed with William A. Gallagher on its face is 


identical, with immaterial differences, with the contract tendered by the 
plaintiff. However, the contracts do not stand alone; they must be con- 
sidered in connection with the surrounding facts. 

Gallagher tendered $125,000 in cash at the time of the signing of 
the contract. On the other hand, while the plaintiff was willing to pay 
$125,000 in cash, what he tendered was $25,000 in cash and an agree- 
ment to pay $100,000 in cash at the time the title passed, the $100,000 
to be procured by a loan from a financial institution and to be secured by 
a first trust on the property. 

Obviously , the first deed of trust could not be placed on the 
property until after the title passed. Whereas, Gallagher tendered 
$125 ,000 in cash at the time he signed the contract. 

In view of these considerations, the Court is of the opinion that 
it cannot be said that the terms offered by the plaintiff were as advan- 
tageous to the defendants or were substantially equivalent to those 
offered by Gallagher. 
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In view of these considerations, the Court will deny the plaintiff's 
motion for summary judgment and grant the defendants' motion. 


Counsel may submit an appropriate order. 
* * * * 


[Filed Dec. 19, 1961] 


SUMMARY JUDGMENT DISMISSING 
PLAINTIFF'S COMPLAINT AND SUPPLEMENTAL 
MP. 


Upon consideration by the Court of the cross-motions of plaintiff 
and defendants for summary judgments herein, points and authorities 
submitted, exhibits filed by the parties, the pleadings herein and oral 
arguments of counsel, after which the Court has determined that there 
exists no genuine issue of material fact herein, and that plaintiff is not 
entitled to any relief herein against any of the defendants as a matter 
of law, and that the defendants are entitled to a judgment of dismissal 
as a matter of law against the plaintiff, it is by the Court this 19 day 
of December, 1961, 

ORDERED That the motion of plaintiff, Chevy Chase Services, 
Inc., for summary judgment for specific performance , damages and 
other relief, be and it hereby is denied; and it is 

FURTHER ORDERED That the motions of defendants, Elizabeth 
E. Marceron, William S. Marceron, William A. Gallagher, Eugene H. 
Lorenz, E. Spencer Fitzgerald, Charles E, Smith, Morris L. Kraft 
and Satelite, Inc., for a summary judgment dismissing plaintiff's com- 
plaint and supplemental complaint, be and they hereby are granted and 
said plaintiff's complaint and supplemental complaint be and the same 
hereby are dismissed with prejudice, with costs to the defendants herein. 


/s/ Alexander Holtzoff 
United States District Judge 


[Certificate of Service] 


[Filed Jan. 17, 1962] 


NOTICE OF APPEAL 
Notice is hereby given this 17th day of January, 1962, that Chevy 
Chase Services, Inc., a corporation, Plaintiff, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 19th day of December, 1961 in 
favor of Defendants Elizabeth E. Marceron, et al., against said Plaintiff. 


/s/ Cyril S. Lawrence 
Attorney for Plaintiff 


[Certificate of Service] 


BRIEF FOR APPELLEES 


Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,980 


CHEVY CHASE SERVICES, INC., 
A Corporation, 
Appellant, 


Vv. 


ELIZABETH E. MARCERON, Exccutrix and Trustee, 
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(i) 


QUESTIONS PRESENTED 


Would appellant, who had an option to purchase appellees Marce- 
rons’ property upon matching the price, terms, conditions and deposit 
contained in any other acceptable bona fide offer for said property, be 
entitled to enforce its option to purchase the same by tendering said 
appellees $25,000.00 of appellant's own funds, $100,000.00 to be derived 
from the proceeds of a first trust loan committed by a building and loan 
association, and a second trust for $110,000.00, to comprise a total 
purchase price of $235,000.00, when the other acceptable bona fide offer 
to purchase said property was initially accompanied by $125,000.00 free, 
unrestricted cash of the offeror, specified as being the cash partial pay- 
ment of the total purchase price, and by said offeror's agreement to 
provide appellees Marceron with a first trust for the remaining 
$110,000.00? 


1, Because the other acceptable bona fide offer contained a 
provision that, "It is agreed that the said trust will be subordinated to 
any permanent or construction loan from a recognized lending institu- 
tion, and, 

(a) When appellant was notified of said offer it was 
advised of the deposit of $125,000.00 herewith of the offeror's funds as 
part payment then of the purchase price, and, 


(b) While ample time still remained for appellant to 
comply with appellees Marcerons' understanding and intent of this 
provision it refused so to do, and insisted that its tender was sufficient? 
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Emited States Court of Appeals — 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,980 


CHEVY CHASE SERVICES, INC., 
A Corporation, 


Appellant, 


Vv. 


ELIZABETH E. MARCERON, Executrix and Trustee, 
Estate of Mabel L. Marceron, Deceased et al., 


Appellees. 


Appeal from a Summary Judgment of the 
United States District Court in the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


On October 15, 1945, Mabel L. Marceron, now deceased, as prede- 
cessor in interest of appellees, and as owner thereof, leased Lots 1 and 
2, in Square 1666, with the improvements thereon to Ernest A. ‘Adams 
and James E. Betts, individuals, under two (2) lease agreements. (J.A. 2) 
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Said leases ran ten (10) years initially, and contained two (2) addi- 
tional optional renewals for (10) years, the first of which was duly and 
timely exercised, and the second of which has not yet matured. No point 
is made of these successive options and reference hereto is made only 


for historical and background purposes. 


On August 9, 1950, both of said leases were assigned in writing by 
the above individuals, Ernest A. Adams and James E. Betts, to Chevy 
Chase Services, Inc., appellant, with the consent of Mabel L. Marceron, 
and with a condition that "said assignment, however, in no wise shall 
release or discharge the said Ernest A. Adams and James E. Betts from 
any liabilities or obligations under said lease." This reservation of 
obligation upon the individuals was referred to by appellees in the pro- 
ceedings below, since said individuals at no time endorsed nor assumed 
any personal liability’ in the transactions which ensued, but this minor 
point is over-shadowed by the more important and believed controlling 
points herein to the extent that it is only mentioned as being a point which 
perhaps could have been, but was not, deemed determinative of the action 
below. (J.A. 15, 16) 


Both leases were still outstanding and in full force and effect on 
June 22, 1961. 


Each lease contained a provision whereby the Lessees (for purposes 


of this appeal, the appellant) had a conditional option to purchase both 


properties. Said provision follows: 


"It is further understood and agreed that should 
the Lessor receive an acceptable bona fide offer to 
sell the premises leased herein and the adjoining 
Lot 2, in Square 1666" (Lot 1 in the lease for Lot 2) 
"the Lessees shall have the right to purchase the 
said property at the same price and upon the same 
terms and conditions as constitutes the said accept- 
able bona fide offer, provided that the Lessées-make* **> 
a deposit in the amount called for by said bona fide 
offer and sign a contract of purchase with the ‘Lessor 
within thirty (30) days after receiving written notice: <i. % 


2 LY Sort Task 
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of the receipt by the Lessor of such acceptable bona | 
fide offer, settlement to be had at the time provided | 
in said bona fide offer. * * *." (J.A. 2) 

On June 22, 1961, William A. Gallagher, appellee, entered into a 
contract with the trustees of Mabel L. Marceron's estate to purchase 
the property herein concerned from them, subject to the lease agree- 
ments, for $235,000.00, depositing therewith $125,000.00 of his own 
money to be applied as part payment of the purchase price at the date of 
conveyance, and further agreeing to give sellers a first deed of trust 
secured on the premises for $110,000.00, the balance of said purchase 
price. (J.A. 17, 18) 


On June 27, 1961, the District Title Insurance Company, with whom 
said cash was to be deposited under the contract, and the Company at 
which settlement was to be made, acknowledged to the trustees of Mabel 
L. Marceron's estate as follows: 


"This is to acknowledge that we have received 
for, and in your behalf, one hundred twenty-five 
thousand $125,000.00) dollars in cash." (Emphasis 
added) 


"Said sum is the part payment provided for in 
the first paragraph of the sales contract dated 


June 22, 1961, wherein you agree to sell to William 
A. Gallagher, Lots 1 and 2 in Square 1666 with im- 
provements thereon known as 5101 and 5103 Wis- 
consin Avenue, N. W., Washington, D. C. for the 
price of Two hundred and Thirty-five Thousand 
Sa Dollars." (Emphasis added) (J.A. 28, | 
29 | 


On June 27, 1961, counsel for the Marceron estate advised appel- 
lant: 


"A photo-static copy of the sales contract is 
submitted herewith. Among other things it pro- 


vides for a sales price of $235,000.00 and a t 
ment of $125,000.00 which has been placed 
with the District Title Insurance Co." 


Emphasis 


added) (J.A. 19, 20) 
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On July 17, 1961, appellant submitted a contract to counsel for the 
Marceron estate purporting to acknowledge receipt by the estate of a 
cash deposit of $125,000.00 for application upon a total purchase price of 
$235,000.00 for the property herein involved, and whereby appellant like- 
wise undertook to give the estate a first trust for $110,000.00 (J.A. 21, 22) 


A material difference existed however between the Gallagher and 
appellant's tendered contracts which was called to appellant's attention 


timely but which appellant either could not or would not remedy. 


In the Gallagher contract, the cash put up with the contract was his 
own and was not conditioned upon any loan or borrowing. It was deposited 
with the contract as part payment then and there of the purchase price if 
Gallagher became the purchaser, his only other then remaining obligation 
to the Marceron estate being to give it a first trust at time of settlement 
for $110,000.00, as a deferred purchase money first trust. On his con- 
tract "a deposit of’ was crossed out, to clearly indicate a tender in 


praesenti of $125,000.00 of the purchase price. (J.A. 17, 18) 


In appellant's contract, "a deposit of" was not crossed out, and the 
$125,000.00, identified thereby was not money of appellant, but was 
$25,000.00 belonging to appellant, and $100,000.00 conditionally committed 
by the Jefferson Federal Savings and Loan Association to be loaned to 
appellant upon the security of the property involved via a first deed of 
trust running to it. Appellant's then counsel delivered its contract to the 
District Title Insurance Company with his letter to that company dated 
July 19, 1961, which clearly indicated that $100,000.00 of the required 
cash payment therein was represented by a loan approved by Jefferson 
Federal Savings and Loan Association "on the property to be applied on 
account of the purchase price thereof." As above stated all of Gallagher's 
$125,000.00 deposit was his own money, and no part of the property either 
was, or was to be, pledged to secure the same. (J.A. 23-25) 


The contracts of both Gallagher and appellant contained a clause 
stating: "It is agreed that the said trust will be subordinated to any 


permanent or construction loan from a recognized lending institution." 
Appellant contended that this provision permitted it to finance $100,000.00 
of the purchase money from the inception of its contract and to in settling 
thereon permit it to give the Marceron estate an initial second trust for 
$110,000.00 of the agreed purchase price, rather than to require it to 
have an initial investment of $125,000.00 of its own money in the property. 
(J.A. 23) 


On July 21, 1961, while ample time still remained for appellant to 
timely exercise its option by amending its offer to meet terms acceptable 
to the estate, as the estate understood and intended those terms to be, 
counsel for the estate advised the appellant in writing of the estate's 
understanding of the Gallagher offer, and of the estate's intent in cide 
to the same. 


Pertinent parts of such notification to appellant are as follows: 


"The terms and conditions of the acceptable bona 
fide offer, which for convenience I will hereinafter _ 
refer to as "the first offer", included the receipt of ; 
$125,000.00 in cash by the Title Companies from Wm. 
A. Gallagher in behalf of the trustees. A copy of the | 
letter of the Title Companies to the Trustees dated | 
June 27, 1961 is attached hereto. 


"Instead of the cash being paid directly to the 
Trustees it was paid to the Title Companies as the 
agents of the Trustees. It was cash. It was desig- 
nated as the part payment provided for in the first 
paragraph of the sales contract. By signing the said: 
sales contract the trustees acknowledged the receipt | 
of the $125,000.00 in cash. 


"Chevy Chase Services, Inc. has not met this con- 
dition of the first offer. Instead it had made an sees as 
different offer. 


"Chevy Chase Services, Inc. has failed to cat 
$125,000.00 in actual cash with the Title Companies | 
in behalf of the trustees as a part payment of the pur- 
chase price. Of the $125,000.00 placed with the Title 
Companies $100,000.00 represents a proposed loan — 
from the Jefferson Federal Savings and Loan Assn. 
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This money will not be available to be applied as a 
part payment of the purchase price until, and if, a 
first trust on the said lots 1 and 2 is given to 
Jefferson for it. 


"The first offer provides that the purchaser is 
to give to the seller a first deed of trust secured by 
said lots of $110,000.00. On the face of the offer 
from Chevy Chase Services, Inc. a similar provision 
is made. 


"On the back of both offers the following agree- 
ment is stated: 


"9 Tt is agreed that the said trust will be 
subordinated to any permanent or con- 
struction loan from a recognized lending 
institution." 

"The intent of the first offer and its acceptance 
was that if and when improvements were constructed 
on the property and a construction loan was obtained 
the first trust given to the sellers would be sub- 
ordinated to it. Such subordination would also be 
made to the permanent loan made in connection with 
such construction. 


"The sellers agreed to this provision because 
they believed that the additional value to the lots 
resulting from such construction would represent 
ample security. 


"Chevy Chase Services, Inc. is attempting to 
entirely disregard the provision that a first deed of 
trust of $110,000.00 is to be given to the sellers. 
Instead, it apparently wants to give Jefferson a 
$100,000.00 first trust and the sellers a $10,000.00 
first trust and a $100,000.00 second trust. 


"For the foregoing reasons the proposed offer 
of Chevy Chase Services, Inc. does not meet the 
terms and conditions of the first offer. Iam not 
saying that the said proposed offer does in other 
respects meet said terms and conditions." (J.A. 25- 
28) 


Appellant at no time thereafter ever amended its offer, nor tendered 
any settlement other than one utilizing the $100,000.00 first trust loan 
proceeds committed by Jefferson Federal Savings and Loan Association. 
The estate declined to convey upon such tender and thereafter consummatca 
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its contract with William A. Gallagher, applying his cash of $125,000.00, 
as called for by his contract, and being provided with his first trust of 
$110,000.00, as likewise provided. 


All of the foregoing facts were set forth in motions for summary 
judgment filed respectively by appellant and appellees, were not contro- 
verted nor disputed, and acting upon the same the Court denied ‘that of 
appellant for a summary judgment decreeing specific performance, and 
granted appellees' motion dismissing appellant's complaint. From that 


action this appeal has followed. 


SUMMARY OF ARGUMENT 


Appellant, as assignee of two leases of properties owned by appel- 
lees Marceron, had options to purchase those properties at any time 
during the continuance of the leases upon matching the price, terms, 
conditions and deposit provided for in any acceptable offer for the pur- 
chase of the properties which said appellees were willing to accept. 


Appellees received an offer to purchase the properties for 
$235,000.00, with the purchaser paying $125,000.00 cash and giving ap- 
pellees a deferred purchase money first trust of $110,000.00. ‘The cash 
payment was deposited by the offeror at the time his offer was submitted, 
and the same was identified in his contract as being the cash payment 
called for under his contract. 


In reference to the first trust of $110,000.00, aforesaid, the contract 
provided, "It is agreed that the said trust will be subordinated to any 


permanent or construction loan from a recognized lending institution." 


On receipt of the acceptable offer, appellees Marceron advised ap- 
pellant of the same and of its accompaniment of a deposit of $125,000.00 
cash for unrestricted application at time of settlement as credit on the 


purchase price. 
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Appellant thereafter submitted to appellees Marceron a contract 
accompanied by $25,000.00 of its own funds, a commitment for a first 
trust loan to it secured upon the property when it acquired it, for 
$100,000.00 and a second trust of $110,000.00 to said appellees. Appel- 
lees rejected this offer and advised appellant that the same was not with- 
in either their intent, nor their understanding of the acceptable offer, 
but appellant declined to amend its offer, or its tender of performance 


under the offer. 


Appellees Marceron contend that as the owners of the optioned real 
estate they were not obliged to sell, but that once having decided so to 
do, on terms and conditions which provided them with $125,000.00 cash 
and a first trust for a balance of $110,000.00, they could not be forced 
to sell on less favorable terms than was their intent and understanding, 
which said intent and understanding was clearly made known to appellant 
within the time which appellant could respond. 


ARGUMENT 


Appellant and appellees both filed motions for summary judgment 
in this action and both relied upon exhibits filed and the pleadings of 
record in the cause. No genuine issue of any material fact existed be- 
tween the parties, and the matter for determination by the court became 
a relatively simple one. 


Appellant, as lessee of appellees’ real property had a purchase 
option, the terms of which were set forth in its lease agreements, and 
which are also set forth in full in appellees’ statement of the case herein. 


Summarized,the basic conditions of said option are as follows: 


1. Receipt by appellees of an acceptable bona fide offer for their 


property from an offeror other than appellant. 


2, The right to appellant to purchase at the same price and upon 
the same terms and conditions. 
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3. The obligation upon appellant to make a deposit in the amount 
called for by the bona fide offer. 


4. Execution of a contract for purchase by appellant and setae 
for settlement at such time as may be provided in the initial offer, said 
contract to be signed within thirty days after notice to appellant. 


On June 22, 1961, after offers and counteroffers had been made, a 
contract subject to appellant's leasehold rights, including its option, was 
signed by appellees, Marceron and Gallagher. 


Appellee Gallagher deposited therewith $125,000. 00 cash, of his 
own unrestricted, free and clear funds. Under the terms of his contract 
this $125,000.00 would become, at time of settlement, his cash payment 
upon a total purchase price of $235,000.00, The remaining balance of 
$110,000.00 was to be secured by a first deed of trust which would be 
given to the sellers at settlement. | 


Mr. Gallagher deposited his $125, 000.00 with the title company as 
required by the contract, the title company acknowledged having the same 


in its possession as "the part paymert provided for in the first paragraph 
of the sales contract dated June 22, 1961." Gallagher's contract in fact, 
so provided, and the words "a deposit of" were deleted from the printed 
form leaving left therein for acknowledgment by the Marcerons that they 
had on June 22, 1961, received from Gallagher, $125,000.00 to be applied 
as part payment on his purchase of their property. 


Upon such partial payment, it became immediately obvious that 
nothing further remained for consummation between Gallagher and the 
Marcerons other than for Gallagher to give his first trust to the Mar- 


cerons at time of settlement. 


On June 27, 1961, counsel for the Marcerons notified appellant of 
their receipt of this offer and further specifically notified appellant as 
follows: 
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we ee it provides for a sales price of $235,000.00 
and a part payment of $125,000.00 which has been placed 
with the District Title Insurance Company. ake Tees 
Since the $125,000.00 put up by Gallagher was not only his initial 
deposit but was also part payment of the purchase price, the parties 


agreed in their contract that for record purposes, $10,000.00 thereof 


would be considered as "deposit" money in the event of forfeiture. 


Accordingly, applying the conditions of appellant's option to the un- 
disputed facts disclosed in Gallagher's offer the following situation is 
disclosed. 


Appellees, Marceron, were acceptable to the sale of their property 
under a contract accompanied by $125,000.00 cash, from the purchaser, 
for application upon a sale price of $235,000.00 and a first trust to be 
given them by the purchaser for the balance of the purchase price of 
$110,000.00, with a proviso that should the purchaser default, $10,000.00 
of his money would be considered as deposit money. 


Hence the acceptable terms were a prepayment of $125,000.00 upon 
the sales price at the time of the signing of the contract, with $10,000.00 
thereof being ear-marked as a forfeitable deposit upon purchaser's de- 
fault, and the giving of a first trust to the sellers of the remaining bal- 
ance of the purchase price at time of settlement, in the sum of $110,000.00. 


After receipt of a copy of the Gallagher contract and the letter from 
Marceron’s counsel quoted above, appellant submitted a contract which in 
form seemed to meet the offer of Gallagher. 


However, investigation of appellant's offer through the title com- 
pany revealed that, the "deposit" of $125,000.00 recited in appellant's 
contract was in fact comprised of $25,000.00 of appellant's own money 
and $100,000.00 of a loan committed to be placed upon the Marceron prop- 
erty at such time as appellant acquired title thereto. This commitment 
for a loan was made to appellant by the lender upon an understanding that 
appellant's cash down payment was to be $25,000.00. Gallagher's was of 
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course $125,000.00 and it was all put up at the time his contract was sub- 
~ mitted. | 


Appellees Marceron immediately advised appellant that its pro- 
posed method of purchasing appellees’ property was not acceptable to 
them and did not meet their agreement with Gallagher nor the intent of 
the Gallagher offer and its acceptance. | 


Appellant was advised as follows: 


"The terms and conditions of the acceptable bona fide 
offer, which for convenience I will hereinafter refer to as 
"the first offer,’ included the receipt of $125,000.00 in 
cash by the Title Companies from Wm. A. Gallagher in 
behalf of the trustees. A copy of the letter of the Title 
Companies to the Trustees dated June 27, 1961 is attached 
hereto. 


"Instead of the cash being paid directly to the Trustees 
it was paid to the Title Companies as the agents of the 
Trustees. It was cash. It was designated as the part pay- 
ment provided for in the first paragraph of the sale con-. 
tract. By signing the said sales contract the trustees 
acknowledged the receipt of the $125,000.00 in cash. 


"Chevy Chase Services, Inc. has not met this condi- 
tion of the first offer. Instead it has made an entirely 
different offer. 


"Chevy Chase Services Inc. has failed to deposit 
$125,000.00 in actual cash with the Title Companies in _ 
behalf of the trustees as a part payment of the purchase — 
price. Of the $125,000.00 placed with the Title Com- 
panies $100,000.00 represents a proposed loan from the | 
Jefferson Federal Savings and Loan Assn. This money 
will not be available to be applied as a part payment of 
the purchase price until, and if, a first trust on the said | 
lots 1 and 2 is given to Jefferson for it. 


The first offer provides that the purchaser is to 
give to the seller a first deed of trust secured by said | 
lots of $110,000.00. On the face of the offer from Chevy 
Chase Services, Inc. a similar provision is made. | 


"On the back of both offers the following agreement | 
is stated: 


It is agreed that the said trust 
will be subordinated to any per- 
manent or construction loan from 
a recognized lending institution.’ 


"The intent of the first offer and its acceptance 
was that if and when improvements were constructed 
on the property and a construction loan was obtained 
the first trust given to the sellers would be subordi- 
nated to it. Such subordination would also be made to 
the permanent loan made in connection with such con- 
struction. 


"The sellers agreed to this provision because they 
believed that the additional value to the lots resulting 
from such construction would represent ample security. 


"Chevy Chase Services, Inc. is attempting to en- 
tirely disregard the provision that a first deed of trust 
of $110,000.00 is to be given to the sellers. Instead, it 
apparently wants to give Jefferson a $100,000.00 first 
trust and the sellers a $10,000.00 first trust and a 
$100,000.00 second trust. 


"For the foregoing reasons the proposed offer of 

Chevy Chase Services, Inc. does not meet the terms 

and conditions of the first offer. Iam not saying that 

the said proposed offer does in other respects meet 

said terms and conditions. " 

Appellant, never at any time subsequent to notification from appel- 
lees Marceron of their requirements for $125,000.00 cash, clear, unre- 
stricted, from the purchaser for application in part payment of the pur- 
chase price, complied with such requirements. The only proposal ever 
made by appellant provided the sellers only with $25,000.00 of appellant's 
money, and a second trust rather than a first trust for $110,000.00. This 
was not acceptable to them, was not upon the same terms and conditions 
as Gallagher's offer and obviously not susceptible of being forced upon 
them. 


Appellees Marceron, as owners of the property herein concerned, 


were under no compulsion to sell the same, but when they decided so to 
do, they and they alone had the sole right to determine and decide the 
price for which and the terms and conditions upon which they would sell, 
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and no one could legally oblige them to accept other terms, or conditions 
at variance with their wishes. 


The question for determination herein is whether or not appellant 

at any time during the period in which it had the right so to do, submitted 
an acceptable and enforceable contract to appellees Marceron. ‘Appellant's 
sole point seems to be that the language contained in the contract submit- 
ted by appellee Gallagher was ambiguous and as such should be strongly 
construed against appellees Marceron, obliging them to accept a contract 
from appellant utilizing the same language but being tendered for perform- 
ance under vastly different conditions. It seems clear that the interpre- 
tation and intent of the parties to the Gallagher contract must be super- 
imposed upon appellant's contract and unless appellant's contract so in- 
terpreted,met the terms and conditions of the Gallagher contract, appel- 


lant's was not enforceable by specific performance. 


Assuming therefor that both contracts as submitted provided in 
identical language that; "It is agreed that the said trust will be subordi- 
nated to any permanent or construction loan from a recognized lending 
institution," and that said language is ambiguous, as appellant urges in 
its brief, does such language permit appellant to initially purchase the 
property with less than $125,000.00 of its own cash being paid on the pur- 
chase price, and to in effect "subordinate" sellers’ first trust, before it 
ever even became effective, making it from its inception a second trust? 


The questioned language did exist, but it is obviously at variance 
with all other terms and conditions for initial closing under the Gallagher 
contract, and was likewise contrary to the undisputed intent of appellees 
Marceron and Gallagher, and not expressive of their understanding of 
their contract which appellant was obliged to meet. 


The law in this jurisdiction relating to options appears to be lack- 
ing for any assistance in our immediate problem, although broader prin- 


ciples controlling all contracts as hereinafter referred to does support 
appellees’ position. 
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General principles relating to options expressed elsewhere seem 
to indicate that they do not differ from other contracts in application of 
basic contract principles to options. 


Tracing these broad principles, appellees submit for the Court's 
consideration the following: 


Beardslee v. Grindley, 236 Mich. 453, 210 N.W. 486: 


"These option cases present a variety of form and 
circumstance. Decision must be in accordance with the 
facts of the case.” (Emphasis added, 


Snead v. Wood, 24 Ga. App. 210, 100 S.E. 714: 


"An election, other than by the performance of some 
act, involves merely the giving of notice thereof to the 
optioner. However, the particular act or acts which con- 
stitute an election may be fixed by the terms of the op- 
tion itself. The kind of notice and the mode of communi- 
cating it may also be fixed by the terms of the option con- 
tract. The option contract can, of course, provide that, 
in addition to the communication of the bare fact that the 
optionee has elected to purchase, a part or the whole of 
the purchase money must be paid as a condition prece- 
dent to the exercise of the option privilege. * * *" 


(Emphasis added 

In this case, appellant was obliged to match the deposit, and equal 
all other terms and conditions of the acceptable offer, and this it did not 
do. 


It contends however that it did match the terms and conditions of 
the acceptable offer because that contained a conditional provision to 
subordinate the first trust. In answer to that, appellees notified appel- 
lant timely of their intent and understanding of that provision and now 
state that their position in so doing is sound legally for the following 
reasons. 

Breen v. Mayne, 141 Iowa 399, 118 N.W. 441: 

"The only fixed rule regarding the manner of the 


exercise of an'option under a contract granting it is 
to discover from the language of the instrument, in 


"light of competent parol testimony, the intent of the 
parties with reference thereto. (Emphasis added) 


"It is important in such cases to distinguish that 
which pertains to the performance of a contract from 
that which pertains to its making. To make any sort 
of a contract, there must be a meeting of minds upon 
a given subject. An offer without acceptance is not a 
contract; and as a rule the acceptance to be binding 
must be in accord with the offer, and not in any other 
manner. In other words, the party making the offer 
may prescribe the mode of acceptance, and to consti- 
tute a binding contract this method must be followed." 


Obviously, no meeting of the minds was ever reached between ap- 
pellant and appellees Marceron, and if appellant intended to force an un- 
welcome, unintended and unacceptable contract upon appellees as it urged 
below and herein pursues because of the subordination agreement con- 
tained in the Gallagher offer, appellant then flies in the face of plain com- 
mon sense and the following legal principles. | 


As to common sense, how can a non-existent first trust to be given 
to appelles, be subordinated under an agreement which requires its ex- 
istence prior to subordination in referring to it as "this trust,” namely 
appellees’ first trust resulting after payment of $125,000.00 cash? 


The general contract law following the perhaps more restricted 
option law seems to be as follows. 


Restatement of The Law of Contracts, American Law Institute, 
Section 71(C), 1932 Edition, states: 

"Tf either party knows that the other does not in- 

tend what his words or other acts express, this knowl- 

edge prevents such words or other acts from being 

operative as an offer or acceptance." 

Herein, at the same time the Gallagher offer was submitted to ap- 
pellant for matching, appellant was expressly told by counsel for appel- 
lees Marceron that said contract provided for a sales price of $235,000.00, 
"and a part payment of $125,000.00 which has been placed with The Dis- 
trict Title Insurance Co." Appellant thus knew from the very inception 
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that the competing offer was accompanied by deposit of $125,000.00 of 
the total purchase price. 


Section 230, Restatement of The Law of Contracts, supra, states: 


"The standard of interpretation of an integration, 
except where it produces an ambiguous result * * * 
is the meaning that would be attached to the integra- 
tion by a reasonably intelligent person, acquainted 
with all operative usuages and knowing all the circum- 
stances prior to and contemporaneous with the making 
of the integration, * * * " 


Section 233, Restatement of The Law of Contracts, supra, states: 


"Where there is no integration, words or other 
manifestations of intention forming an agreement, are 
given the meaning which the party making the mani- 
festations should reasonably expect that the other par- 
ty would give to them except that * * * 


"(b) Where a party manifests his intention am- 
biguously, knowing or having reason to know that the 
manifestation may reasonably bear more than one 
meaning, and the other party believes it to bear one of 
those meanings; having no reason to know it may bear 
another, that meaning is given to it; ***" (Emphasis 


added) 
Section 235(d) Restatement of The Law of Contracts, supra, states: 


"All circumstances accompanying the transaction 

may be taken into consideration, subject in case of in- 

tegrations to the qualifications stated in Section 230." 

Applying all of the foregoing principles where appropriate, it is 
next apparent that while time still remained for appellant to meet appel- 
lees’ terms and conditions and to submit an offer equal to that of Gal- 
lagher, appellant failed or refused so to do, but persisted in its original 
position. 


This Court in Green v. Obergfell, 121 F.2d 46, 73 App. D.C. 298, 
cited and followed Pitcairn v. American Refrigerator Transit Co., 101 


F.2d 929, for the following proposition: 
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"Generally speaking, the cardinal rule of inter- 
pretation is to ascertain, if possible, from the instru- 
ment itself the intention of the parties, and to give 
effect to that intention. Where there is obscurity or 
ambiguity, however, the language used should be read 
in the light of all the surrounding facts and circum- 
stances, including the acts of the parties indicating 
what interpretation was placed upon it by the parties 
themselves." 


In North American Graphite Corp. v. Allan, 184 F.2d 387, 87 U. S. 
App. D.C. 154, wherein the parties were litigating over the meaning and 
obligations resulting after an exchange of letters culminating in a reply 
that "These terms and conditions as outlined in your letter are accept- 
able to us," this Court stated: 
"We must seek the intent of the parties to the 
meaning of the contract * * * 


"In each case, the intention of the parties to make 
the debt contingent or otherwise, must be gathered from > 
the language used, the situation of the parties, and the 
subject matter of the contract, as presented by the evi- | 
dence." 


In Chesapeake & Ohio Canal Co. v. Hill, 82 U. S. 94, the Supreme 
Court in reviewing an action to determine disputed water rentals in which 
the method to be used for computing usage was in dispute, when such us- 
age was under an ambiguous arrangement stated: 


"If we can ascertain this, we can easily adjust the 
mutual rights of the parties. Can it be ascertained from 
the terms of the lease, aided by the light derived from 
the evidence in the cause? We think it can. And in mak- 
ing this inquiry we have a right to examine into the state! 
of things existing at the time and the circumstances in 
which the lease was made. This kind of evidence is 
especially pertinent when the inquiry is as to the subject 
matter of the agreement." 


When the Court below concluded that appellant's offer differed in 
its terms and conditions from that of Gallagher's there was no ‘contract 


from appellant wherein "the terms of the agreement sued on have re- 
ceived the assent of both parties," and hence there was nothing upon whic. 
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a court of equity could decree specific performance. Hearst Radio, Inc. 
vy. Good et al., 91 F.2d 555, 76 App. D.C. 250. 


In considering all of the foregoing, appellees remind this Court 
that in their dealings with appellant they were at all times open and above 
board and that they fully informed appellant of all of the details of the 
Gallagher offer, their understanding and the intent of that offer, and of 
their requirements of appellant, should appellant desire to meet it. How- 
ever, as above stated, appellant at all times declined and refused to meet 
the applicable terms. 


CONCLUSION 


Appellees submit that the Court below had no alternative other than 
to deny appellant’s motion for a summary judgment for specific perform- 
ance of the contract which it tendered to appellees Marceron, and to grant 
that of appellees seeking dismissal of the complaint, when under non-dis- 
puted facts it was crystal clear that appellant wholly failed at any time 
during which it had the right to submit any acceptable contract, failed so 
to do. The judgment of the District Court should be affirmed. 


Respectfully submitted, 


HARRY L. RYAN, JR. 


815 - 15th Street, N. W. 
Washington 5, D. C. 


Attorney for Appellees 


